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The Castillai decision, unanimously 
pronounced by the third division of the 
Supreme Court, shall be no doubt one of 
the most commented sentences of 2012; a 
fact that has been demonstrated by the 
wide media coverage and the profuse 
debate among experts from different 
disciplines. Although great deal of the 
debate has focused on the sentence’s 
impact in terms of the country’s energy 
matrix, the system’s costs and the industry’s 
uncertainty when investing on large-scale 
projects such as this – where compliance 

with the law and regulatory standards seem to be insufficientii-, from 
the juridical perspective, the debate has been concentrated on 
whether the Court has gone beyond the scope of its poweriii. The 
month before, a similar coverage and controversy had been caused 
by the sentence of the so-called Pitronello caseiv, where, as we may 
recall, the Public Ministry sought to accuse Pitronello under the 
Antiterrorist Law for placing a bomb in a bank branch office. In the 
sentence, pronounced by the 4th Oral Criminal Trial Court, with two 
votes against one, it was discarded that the ascribed facts were a 
terrorist crime, thus sentencing him for illegal tenure of explosive 
artifact, license plate adulteration and damages. In the past, other 
“difficult cases” –politically or culturally controversial- where the 
“judicial activism” issue was present, were the so-called Isapresv and 
Píldora II casesvi, within the Constitutional Court. 
 
All these typically constitutional “difficult cases”, and the excesses 
incurred by the judges in relation to their powers, serve to illustrate 
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what in compared law –particularly in the North American law- is 
known as “judicial activism”, that is, when judges are no longer 
monuments of impartiality and legal forms –in the terms of the ideal 
model described by Shapirovii-, and are subject to the same 
passions, miseries and incentives of the rest of the individuals, they 
resolve a controversy based on their own political, religious, cultural 
or public policy beliefs or preferences rather than based on legal 
norms or its auxiliary interpretation features. In this sense, criminal 
“guarantism” may be considered a form of judicial activism.viii 
 
The above is highly relevant, because we are not only dealing with 
categories we find convenient to have available when it comes to 
analyze the judges’ behavior in “difficult cases”, but, what is more 
relevant for judicial public policy effects, with an additional argument 
concerning the importance of the current control mechanisms aimed 
at judges, which still contain a series of faults in Chile. 
 
As we have maintained in our publicationsix, it is a key factor to 
advance in control matters through the judges’ performance 
evaluation, both to increase their accountability levels -and having 
the possibility of setting objective performance assessment systems 
which are able to reward/encourage good judges and 
punish/discourage bad ones- and to strengthen the judicial autonomy 
(especially the internal one). Furthermore, although there is an 
increasing consensus as to the way of evaluating quantitative 
aspects of the judicial task, we should now delve deeper into the 
qualitative aspects, those associated to the process of judicial 
decision and the sentence itself, a trend that starts to progress in the 
world and where we find good practices that are worth imitating. 
 
Judicial Activism versus Judicial Restraint 
 
 
The Black’s Law Dictionary defines judicial activism as a "philosophy 
of judicial decision-making whereby judges allow their personal views 
about public policy, among other factors, to guide their decisions”.x 
The term was introduced by the eminent historian Arthur Schlesinger 
Jr. in one of the Fortune Magazine issues in 1947.xi 
 
In this perspective, a plausible hypothesis for explaining the result of 
a sentence in difficult cases should rather be found in the pursuance 
of certain extralegal goals based on the judges’ mere ideological, 
cultural or even moral preferences; for example, in a case like 
Castilla, protecting an environment free from contamination at all 
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cost, the belief that the country has to increase the presence of non-
conventional renewable energies in the energy matrix, opposing to 
capitalism, etc.xii In other words, a judge or group of them no longer 
interpret the existing social arrangement –materialized in the 
legislation or applicable administrative regulation- to resolve a 
controversy, and they become social reformers, change agents with 
regard to existing rules that are not consistent with their own 
preferences in the matter under discussion. At any rate, as Posner 
maintains, the judge is often not conscious of making a decision 
under the influence of these preferences.xiii 
 
Judicial activism is opposed to the philosophy of self-restraint or 
judicial restraintxiv - which in the United States emerges from 
conservative sectors in view of the judicial activism of the “liberal” 
Warren Court. The Black’s Law Dictionary defines it as the 
“philosophy of judicial decision-making whereby judges avoid 
indulging their personal beliefs about the public good and instead try 
merely to interpret the law as legislated and according to 
precedent”.xv Under this philosophy, the judges perform their task by 
maximizing the use of available legal rules for solving a specific 
juridical controversy, and minimizing the interference of their decision 
on the political process and the definition of public policies and 
regulations, which are in the hands of the people’s representatives, 
elected by and responsible to the people. Anyhow, for critics, the 
judicial self-restraint is nothing more than a pretext from those who 
disagree with the results or interpretations of certain decisions.xvi 
In Chile, we find self-restraint doctrines in, for example, the 
constitutional reasoned deference.xvii Thus, the 3rd division of the 
Supreme Court could have adopted a self-restraint position, since 
there were substantial elements for it (e.g. expert deference), or not 
even having gone into the substance (sustaining that it is about a 
controversy for a plenary action). Anyway, in order to be consistent, 
this judicial minimalism must be extended to the most diverse 
subjects. Castilla can be considered as much judicial activism as the 
Constitutional Court’s cases of Píldora II or Isapres, where sectors 
usually defending this form of judicial minimalism have applauded 
them. 
 
Judicial Control: Performance Evaluation 
 
Is it possible to detect judicial activism or, in other words, to control 
the judges who evidently deviate from the law or the deeply rooted 
judicial precedent, replacing it by their own political or public policy 
preferences? This leads us, through a different way, to deal with the 
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old judicial accountability problem. In this perspective, there are at 
least three basic aspects concerning judicial accountability that 
should be considered.xviii 
 
In the first place, in a democratic society, the judges, as well as all 
other public authorities, must be periodically accountable to the 
citizens for their work – since in the evidently serious, exceptional 
cases, they may face impeachment; there are different mechanisms 
that go from the most problematic popular judicial election (United 
States) or appointment periods (such as for the Constitutional Court 
and specialized courts in Chile), to the most common performance 
evaluation mechanisms based on objective indicators. 
 
In the second place, the performance evaluationxix allows, from the 
social and users’ perspective, verifying the operator’s assumptions, 
perceptions and beliefs; it allows judges and courts to respond to the 
concerns of individuals and users’ groups; it is a prerequisite for 
demands based on evidence in view of new judicial initiatives and 
increasing budgetary resources; and it provides the means for the 
courts to demonstrate to the public opinion how resources are used, 
thus fulfilling their accountability duty. From the perspective of the 
judges and judicial officers, it allows objectively and equitably 
recognizing individual contributions of each professional and the 
group; it is a tool that serves to channel reward systems and 
economic and non-economic acknowledgements; it is an instrument 
for improving and upgrading training programs; it allows generating a 
support procedure for the progression systems in judicial life 
development. 
 
And third, the performance evaluation should not only consider a 
multiplicity of tools (benchmarking, self-evaluation, peer evaluation, 
experts’ evaluation, user satisfaction surveys, etc.), but also 
quantitative indicators (work load; issues’ complexity; proceeding 
terms’ fulfillment; accumulations; use of new technologies; dedication 
according to the type of matter they take cognizance of, training; 
juridical publications; lectures and participation in seminaries; 
teaching; etc.), and qualitative indicators. 
 
As a matter of fact, as recent international evidence demonstrates it 
in OECD countries, it is easy to achieve consensus in relation to 
quantitative indicators, but reaching agreements in qualitative 
aspects is complex.xx The main argument against qualitative 
evaluation is simple: any interference in the core of judicial decision 
implies to damage the judicial independence of the judge who is 



Public Issues 
 

www.lyd.org 
Nr 1,080 
September 21st, 2012 

 

 

5 

deciding the specific case. Therefore, the use of judgment annulment 
indicators by high courts is normally dismissed and it is maintained 
that the sole way of controlling the decision is through the existing 
procedural remedies. 
 
However, the international experience itself has generated good 
practices in this matter. In Francexxi, for example, the Court of 
Appeals of Paris created an experts’ committee for assessing the 
quality of sentences in 2003. In 2004, 200 cases were evaluated and 
in 2006, 1,500. Two evaluation criteria were set forth: (a) of the 
judicial decision process and (b) of the judicial decision itself. In the 
first case, the following questions were analyzed: Was there a report 
in the hearing? What type of hearing was it? What kind of decision 
was it? Hearing, sentence, and disclosure dates? On the other hand, 
the judicial decision evaluation criteria included: Are facts clearly 
established? Are the claims of the parties mentioned? Is the 
sentence substantiated? Are the decision’s legal conditions 
mentioned? Does the sentence take care of the costs? Are the days 
on which interests and fines start to fall due specified? Are the 
sentence’s execution mechanisms specified? 
 
Additionally, in 2003, in the Netherlandsxxii, a court evaluation integral 
system was brought into operation based on quality standard control, 
considering a yearly evaluation of the court’s operation; and the use 
of benchmarking among courts to assess the compliance of quality 
standards was implemented. Likewise, every four years, a user’s 
perception evaluation is carried out; an internal satisfaction 
evaluation regarding the role, organization and managing team; and 
an additional evaluation from an external independent committee by 
means of a public report and one to the Ministry of Justice. This is in 
turn complemented by peer evaluations (judges to judges concerning 
the treatment given to the parties of the process, behavior, and 
quality of the sentences); and complaint procedures with regard to 
judges and officers. An evaluation of 2007 demonstrated this 
approach’s positive results. 
 
Chile is currently in the worst of worlds in this matter: a control 
system aimed at judges’ work which does not distinguish between 
performance evaluation and disciplinary sanctions; and the way of 
applying the qualification scheme –by the hierarchical superior in not 
very transparent procedures- harms the internal independence. All in 
all, we can be optimists: some performance evaluation elements 
were included in the discussion of Law Nr 20,224 (2007) which 
modifies Law Nr 19,531 on remunerations of the Judicial Power, 



Public Issues 
 

www.lyd.org 
Nr 1,080 
September 21st, 2012 

 

 

6 

which introduced us in the debate about the judicial performance 
bonus (institutional and collective performance); and in the last 
decade, initiatives tending to reform the qualification system have 
been given more emphasis, both in the academic community and 
within the Judiciary itself (i.e., Judicial Forum ). 
 
Conclusion 
 
Recent sentences like Castilla or Pitronello have been controversial, 
because trial judges are deemed to have gone beyond the scope of 
their powers. A possible hypothesis, if we review the literature on 
judicial behavior matters is related to the concept of “judicial 
activism”. Although we are dealing with a category that has not been 
greatly developed in our doctrine, it does not mean that it should not 
be under study. Ignoring this literature can be a great mistake. 
Likewise, it would be advisable to encourage a culture of judicial self-
restraint, of judicial minimalism, where judges enforce the law to the 
specific case, refraining from using the judicial way to reconduct 
government programs or foster social reforms. 
 
This kind of decisions remind us that in a democratic society, the 
judges –and their sentences- should be subject to scrutiny and 
control; not only academic –or from other authorities-, but 
periodically. In this perspective, the judges’ performance evaluation 
gains ground in the world, consisting in measuring both quantitative 
and qualitative aspects. Furthermore, as we as seen, there is an 
increasing trend towards evaluating judicial quality standards, and a 
series of good practices are being implemented that can be followed 
by our country. 
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In brief… 
 

 Recent sentences like Castilla or Pitronello have been 
controversial, because trial judges are deemed to have gone 
beyond the scope of their powers. A possible hypothesis, if we 
review the literature on judicial behavior matters is related to 
the concept of “judicial activism”. Although it is a category that 
has not been greatly developed in our doctrine, it does not 
mean that it should not be under study. Ignoring this literature 
can be a great mistake. 

 It would be advisable to encourage a culture of judicial self-
restraint, of judicial minimalism, where judges enforce the law 
to the specific case, refraining from using the judicial way to 
reconduct government programs or foster social reforms. 

 This kind of decisions remind us that in a democratic society, 
judges should be subject to scrutiny and control; not only 
academic or from other authorities, but periodically. There is 
an increasing trend towards evaluating judicial quality 
standards, and a series of good practices are being 
implemented that can be followed by our country. 
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